
 

Briefing for the Public Petitions Committee 

 

Petition Number: PE1332

Main Petitioner: Guje Borgesson 

Subject: Investigation of suspicious deaths 

Calls on the Parliament to urge the Scottish Government to ensure that the 
new specialist deaths unit being created by the Crown Office and Procurator 
Fiscal Service is able to investigate retrospective and current cases of 
suspicious deaths, including after a Fatal Accident Inquiry has taken place, 
where the bereaved can reasonably demonstrate that the circumstances of 
the death were suspicious and that there is a robust and open mechanism, 
involving the families, for an independent review of such suspicious deaths 

 

Background 

The Crown Office and Procurator Fiscal Service (‘COPFS’) website states, 
under the heading of ‘Sudden, Suspicious and Unexplained Deaths’, that:
 

“The Procurator Fiscal has a duty to investigate all sudden and 
unexplained deaths, as well as deaths in suspicious circumstances.  
Approximately 13,500 sudden, unexplained and unexpected deaths are 
reported annually to the Procurator Fiscal.  Deaths are usually reported 
to the Procurator Fiscal by the police, a doctor or the Registrar of 
Births, Deaths and Marriages. (…) The purpose of the Procurator 
Fiscal's investigation is to decide whether there is a need for a criminal 
prosecution, or if a Fatal Accident Inquiry should be held.” 

 
The COPFS websites goes on to say, under the heading of ‘Fatal Accident 
Inquiries’, that:
 

“A Fatal Accident Inquiry (FAI) is a statutory public inquiry into the 
circumstances of a death.  The Procurator Fiscal can apply to the 
Sheriff Court to hold a FAI once the investigation of the death is 
complete.  The Procurator Fiscal must hold a FAI when a death was 
caused during employment, or while in legal custody, i.e. while being 
held at a police station or prison.  In other circumstances, the 
Procurator Fiscal can hold a FAI where there are issues of public safety 

http://www.scottish.parliament.uk/business/petitions/docs/PE1332.htm
http://www.copfs.gov.uk/About/roles/pf-role/investigation-deaths/sudden-deaths
http://www.copfs.gov.uk/About/roles/pf-role/investigation-deaths/fatal-accident
http://www.copfs.gov.uk/About/roles/pf-role/investigation-deaths/fatal-accident


or matters of general public concern arising from a death and there is a 
need to highlight hazardous or dangerous circumstances or systems 
that have caused or contributed to it.” 

The Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 1976 (‘the 
1976 Act’) provides for the holding of two types of inquiry – mandatory and 
discretionary. 

An inquiry is generally mandatory (it may be waived by the Lord Advocate in 
certain circumstances) in the case of a death: (a) apparently resulting from an 
accident sustained at work; or (b) occurring whilst the deceased was in legal 
custody. 

An FAI may also be held (a discretionary inquiry) where a death is “sudden, 
suspicious or unexplained, or has occurred in circumstances such as to give 
rise to serious public concern” (section 1(2)(b) of the 1976 Act) and the Lord 
Advocate feels that the holding of an inquiry is expedient in the public interest.  
The Lord Advocate may exercise this discretion in relation to a death brought 
to his notice by a procurator fiscal or which he becomes aware of through 
other avenues.  The author of ‘Sudden Deaths and Fatal Accident Inquiries’ 
(2nd ed, p 26)1 states: 

“The discretion of the Lord Advocate is a wide one and can cover a 
broad field ranging from cases for example, where masonry falls from 
an allegedly ill-maintained building and kills a member of the public, or 
cases where public concern is expressed regarding a fatal road 
accident, or series of accidents culminating in a fatality, in an ‘accident 
black spot’ where something might be done to cure the situation, to 
cases where negligence or mismanagement may be alleged in 
connection with the medical treatment of the deceased.” 

In either type of situation, a Procurator Fiscal investigates the circumstances 
and applies to the sheriff for the holding of an FAI into those circumstances.  
The FAI itself is generally open to the public and the procedures are based on 
those applicable in an ordinary civil cause brought before a sheriff sitting 
alone.  During the FAI, the Procurator Fiscal produces evidence relating to the 
circumstances of the death.  Others also have the right to put forward 
evidence, including the spouse or nearest known relative of the deceased 
and, where there was an accident at work, any employer of the deceased and 
a health and safety inspector. 

Following the submission of all evidence the sheriff makes a determination 
setting out the following circumstances of the death so far as they have been 
established to his/her satisfaction (section 6(1) of the 1976 Act): 

“(a) where and when the death and any accident resulting in the death 
took place; 

                                            
1 ‘Sudden Deaths and Fatal Accident Inquiries’ (2nd ed), W.Green/Sweet & Maxwell, 1993. 
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(b) the cause or causes of such death and any accident resulting in the 
death; 

(c) the reasonable precautions, if any, whereby the death and any 
accident resulting in the death might have been avoided; 

(d) the defects, if any, in any system of working which contributed to 
the death or any accident resulting in the death; and 

(e) any other facts which are relevant to the circumstances of the 
death”.   

At present there is no means by which an addition or alteration can be made 
to a determination, subject only to the extent which it may be reduced by a 
successful judicial review. 

On 7 March 2008, the Cabinet Secretary for Justice and the Lord Advocate 
announced that Lord Cullen was to lead a review of Fatal Accident Inquiry 
legislation in Scotland. Lord Cullen’s report Review of Fatal Accident Inquiry 
legislation: the Report was published on 3 November 2009.  

In the report at Chapter 9, Lord Cullen discusses the issue of whether it is 
desirable that there should be a means by which the subject of an FAI can be 
revisited after the issue of the determination; and if so, by what means, for 
what purpose and subject to what conditions.  

Lord Cullen has recommended, amongst other things, that it should be open 
to the Lord Advocate to apply for fresh FAI proceedings in regard to a fatality 
where he/she is satisfied: (a) as to the existence of evidence (i) which was not 
reasonably available at the time of the original FAI and (ii) which, if available 
and accepted, would have been likely to affect the determination of the sheriff 
in regard to one or more of paragraphs (a) to (e) of section 6(1) of the 1976 
Act (see above); and (b) it is in the public interest that such evidence should 
be considered in such proceedings. Lord Cullen recommended that the fresh 
proceedings should take the form of a re-opening of the original FAI, except 
where the sheriff is satisfied that it is more appropriate that there should be a 
further FAI.  

The Scottish Government is, in conjunction with the Lord Advocate and the 
Scottish Courts Service, currently considering the recommendations 
contained in the report.    

On 31 August 2009, the Lord Advocate announced that she would be 
establishing a new specialist unit to lead the investigation of complex sudden 
and unexplained deaths. Announcing the proposed unit, the Lord Advocate 
said: 

"The investigation of sudden and unexplained deaths is an important 
responsibility for Procurators Fiscal across the country. With the 
proposal that Procurators Fiscal become involved in new areas, such 
as the investigation of Scottish military deaths abroad, and the 
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increasing pace of scientific and medical developments, there is a need 
for Procurators Fiscal to have access to highly trained specialists and 
investigators who will bring their expertise to bear from the earliest 
stage of an investigation. 

"By building a team of highly trained specialists under the direction of 
Crown Counsel, we will be able to investigate the most complex of 
deaths more quickly and effectively. This, in turn, will provide 
reassurance to the nearest relatives and the public that the 
circumstances of a death have been fully and timeously investigated." 

Scottish Government Action 

As noted above, Lord Cullen’s report on the Review of Fatal Accident Inquiry 
legislation: the Report was published on 3 November 2009. 

Scottish Parliament Action 

In May 2009, the Scottish Parliament agreed a Legislative Consent Motion in 
relation to the Coroners and Justice Bill which sought, amongst other things, 
to make provision for FAIs in Scotland in respect of the death outside the 
United Kingdom of persons engaged in, or linked to, active service abroad. 
The Coroners and Justice Bill has since become the Coroners and Justice Act 
2009. In relation to the issue of those killed while on active abroad, see 
sections 12 and 13 of the 2009 Act (at the time of writing, neither section is yet 
in force).      

Graham Ross 

Senior Research Specialist 

31 March 2010 

 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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